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March 3, 2015 

 

 

The Honorable Paul Ryan, Chairman 

Committee on Ways and Means 

1102 Longworth House Office Building 

Washington, DC 20515 

 

 

The Honorable Fred Upton, Chairman 

Committee on Energy and Commerce 

2125 Rayburn House Office Building 

Washington, D.C. 20514 

The Honorable John Kline, Chairman 

Committee on Education and the Workforce 

2181 Rayburn House Office Building 

Washington, D.C. 20515 

 

 

Dear Chairman Ryan, Chairman Upton and Chairman Kline: 

 

On March 4, 2015 the Supreme Court of the United States is scheduled to hear the case of King 

v. Burwell which, at its core, is a case questioning whether the Internal Revenue Service (IRS) 

has the authority to grant subsidies to individuals purchasing health insurance on the federal 

exchange under the Affordable Care Act (ACA).  

 

Because the ACA hinges on the individual mandate, which requires Americans to buy health 

insurance, it encourages states to establish their own health exchange for residents to compare 

and purchase plans. If states do not establish their own exchange - and 36 did not - residents in 

those states are able to purchase insurance on the federal exchange. Due to the drafting of the 

ACA in 2010, the United States Code (USC) was amended to calculate subsidies for eligible 

persons purchasing health insurance through an “Exchange established by the State.” Because 

the subsidy calculation statutory text only includes exchanges established by a state, the King v. 

Burwell case questions whether or not individuals who purchase insurance on the federal 

exchange are eligible for subsidies. 

 

Should the Supreme Court rule in favor of the petitioner, in this case King, the Council for 

Affordable Health Coverage (CAHC) suggests Congress take immediate action to ensure those 

individuals and families who had been receiving exchange subsidies continue to receive support 

to assist them in maintaining coverage. Individuals will still be subject to the individual mandate, 

and thus must buy coverage, receive an exemption, or pay a penalty. For many, the absence of 

subsidies will put tremendous stress on family budgets through no fault of their own.  

 

As a result, we urge your consideration of how to best construct subsidies in a post-King world 

and in a way that creates incentives to drive down health costs, rather than merely masking 

expensive coverage with taxpayer subsidies. To help address the resulting policy and political 

uproar, CAHC has developed the following suggestions to help guide you as you develop 

legislation to address issues related to the King v. Burwell case. 

http://www.cahc.net/


 

1. Starting immediately, allow subsidies in the states impacted by the King decision to be 

used for purchasing plans outside exchanges. These plans already must comport with the 

ACA market rules and it makes little sense to not allow subsidies for these plans. 

 

2. Beginning in 2016, modify subsidies and lower their costs. We suggest keeping the 

refundable, advance-able nature of the tax credit. This was an idea first enacted into 

Federal law by Republicans as part of the Trade Act of 2002, and is an effective, efficient 

means to deliver assistance through the Code. We suggest retaining the subsidy as a 

percentage because this allows the subsidy to adjust to the actual cost of coverage. By 

using a percentage basis subsidies will automatically calibrate to down in lower costs 

areas and rise in higher cost areas. Unlike the ACA subsidy structure, which pays more as 

costs rise, CAHC’s approach would cap the subsidy at a fixed percentage of actuarial 

value and calculate the subsidy for a qualified health plan at 72.5% of the Blue Cross 

standard option in the Federal Employee Health Benefits  (FEHB) Program. Plans that 

cost more than this benchmark would cost more to the consumer. Plans that cost less 

would trigger a rebate to the consumer. As a result, this subsidy mechanism would send 

powerful price signals that by choosing lower cost plans, consumers AND taxpayers 

would benefit. In the long run, our national and family finances will be much better off 

than under the current ACA approach. 

 

3. Because subsidies are tied to a benchmark, and that benchmark is the plan the vast 

majority of federal employees choose, Congress should repeal the essential health 

benefits requirement for these subsidies as no longer necessary. FEHB plans already 

provide hospital, physician and prescription drug coverage. Allowing plans to compete 

against the benchmark will create benefit competition, which should drive down costs 

while enhancing consumer choice. 

 

4. If the benchmark is tied to the FEHB standard option, Congress can and should repeal the 

ACA’s actuarial value requirements (also known as the metal levels of Bronze, Silver, 

Gold and Platinum). Once the minimum plan requirements have been met, plans only 

need to disclose the actuarial value information to consumers. This flexibility will help 

ensure consumers select plans based on their actual value, not whether they fit neatly into 

a 60, 70, 80 or 90 percent actuarial value. 

 

5. Because older patients typically utilize more and higher cost health care services, age 

rating bands are used to spread premium costs over a range of age groups. Prior to ACA 

implementation, 42 states had age rating bands that were 5-to-1 or more. When the ACA 

went into effect in 2014 and mandated an age band of 3-to-1 for all states, premiums rose 

up to 50 percent for some. Therefore to help lower the cost of coverage, we encourage 

Congress to allow states the flexibility to determine their own age-band or default to 5-to-

1 ratio.  

 

6. The potential wake created by a decision for King will create new rolls of uninsured,   

particularly of people who need additional assistance because they are very sick or have 

extremely costly conditions. Republicans have long recognized the value in providing 

additional care for these individuals, either through state-run high risk pools or via state 



 

innovation grants that were included in the Republican substitute amendment offered 

during the House debate on the ACA. CAHC suggests allowing and subsidizing a 

regional consortium of health insurers who would provide coverage and access to 

reinsurance for this population. By separately insuring the highest and most costly, risk 

premiums will be lower for others. We believe this would cost between $20 and $25 

billion, depending on how many states opt into the model. 

 

7. We encourage Congress to fix the subsidy issue for states that didn't expand Medicaid. 

Specifically, we suggest making the subsidies available to anyone between a state’s 

Medicaid income threshold and 133% of poverty or where federal ACA subsidies begin. 

Doing so will help ensure all low income populations have access to private health 

coverage.  

 

8. Allow non-King states to opt out of the ACA and into the new structure.  Lastly, we urge 

you to help those states who set up their own exchanges, which will not be impacted by 

the King decision, but are impacted by the costly mandates imposed by the ACA. We 

suggest allowing these states to opt into the new structure outlined in this letter. Doing so 

will help those states that struggle with ACA compliance and their desire to spend scarce 

resources in more productive and efficient ways. 

 

We believe that by taking the steps outlined above, access to affordable health coverage would 

increase, as would consumer choice while lowering costs for states, taxpayers and consumers. I 

appreciate your consideration of this approach and look forward to working with you on 

lowering the cost of coverage for all Americans. 

 

Sincerely,  

 

 

 

Joel C. White 

President, CAHC 

 

 

cc: 

 

The Honorable John Boehner 

The Honorable Kevin McCarthy 

The Honorable Steve Scalise 


