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TO: Council for Affordable Health Coverage (CAHC)

FROM: Alston & Bird LLP

DATE: March 3, 2015

RE: Federal Agency Authority to Provide an Enforcement Delay

This memorandum analyzes the authority of the U.S. Department of Health and Human
Services (HHS) to delay enforcement of the change in the upper limit of the definition of
“small employer” under the Public Health Service Act (PHS Act) and the Patient
Protection and Affordable Care Act (ACA) from 50 to 100 employees. Currently, for an
employer to be considered a small employer, the employer can have no more than 50
employees. We understand that CAHC has an interest in this issue and a client has asked
that we provide CAHC with this analysis.

As a result of the change in definition, the PHS Act and the ACA provide that, starting
January 1, 2016, the small group market will be expanded to include employers with no
more than 100 employees. The application of a variety of legal requirements depends on
whether a group health plan is in the large group market or in the small group market.
Thus, a change in the definition can have significant impact not only on particular plans,
but also on the large and small group markets, as well as the health insurance market as a
whole. This memorandum examines whether HHS has the ability to provide an
enforcement delay with respect to this definitional change.

In preparing this memorandum, we specifically considered the following approach to an
enforcement safe harbor/delay: (a) states would have the option of following the
enforcement delay or applying the new definition of a small group beginning January 1,
2016; and (b) if a state follows the enforcement delay, groups that are currently between
51 and 100 employees would remain large group plans for the duration of the
enforcement delay (i.e., groups would not be able to choose whether they wish to be
considered small or large). The length of the delay (e.g., two or three years, or pending
further guidance) would be determined by HHS.

As discussed in more detail below, based upon standards set forth by the Supreme Court,
we believe that HHS has clear authority to adopt such an enforcement delay. The legal
questions involved are fairly straight forward – the Supreme Court has established a
presumption that agency decisions regarding non-enforcement are not subject to judicial
review. This presumption is rebuttable only in very limited situations, none of which are
present here. We also note that, given the deference provided to agency decisions with
respect to non-enforcement, other means of crafting the specifics of an enforcement delay
are also possible in addition to those outlined here.
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I. BACKGROUND RELATING TO THE DEFINTION OF SMALL AND
LARGE GROUP

Both federal and state law contain differing requirements for the small group and large
group health insurance markets. An upper limit of 50 employees first became the federal
standard for the dividing line between the small and large group markets in the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA”). As HIPAA
requirements generally preempt inconsistent state law, 50 became a general standard for
defining the upper end of the small group market at the state level as well, at least with
respect to federal requirements. Insurance standards specific to state law also typically
vary between the small group market and the large group market. This definition of small
and large group remained at the federal level has remained unchanged until enactment of
the ACA.

The ACA imposed significant new federal requirements on health insurance coverage in
the individual and group markets. In the group market, applicable requirements depend
on whether the group is classified as small or large. The ACA modified the definition of
small group and large group by raising the upper limit on the number of employees in a
small group to 100. States are permitted, however, to continue to use 50 as the upper
level until January 1, 2016.1 To our knowledge, no states have as yet raised the size limit
to 100. Thus, effectively, the upper limit remains at 50, so that the change in definition,
unless delayed, will be effective starting January 1, 2016.

In general, small group insurance coverage is subject to a number of requirements that do
not apply to the large group market, including the following:

 Modified community rating
 Single risk pool
 Requirement to cover essential health benefits, including metal levels

(bronze, silver, gold, platinum)
 Participation in premium stabilization programs (e.g., risk adjustment and

risk corridor programs)
 Eligibility to be offered through the Marketplace

1 PHS Act § 2791(e); ACA § 1304(b); 45 CFR § 144.103 (see definitions of small
employer, small group market, large employer, and large group market).
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II. LEGAL ANALYIS OF HHS AUTHORITY TO DELAY THE CHANGE
IN DEFINTION FOR THE SMALL GROUP MARKET

A. The Supreme Court Has Established A Presumption That Non-Enforcement
Decisions Are Within An Agency’s Absolute Discretion

The Administrative Procedure Act (APA) contains two exceptions to the availability of
judicial review of final agency action: (1) where the statute precludes judicial review;
and (2) where the “agency action is committed to agency discretion by law”.2 In Heckler
v. Chaney,3 the Supreme Court addressed these exceptions and recognized the principle
that “an agency’s decision not to prosecute or enforce, whether through civil or criminal
process, is a decision generally committed to an agency’s absolute discretion.”4 The
Court noted that its “recognition of the existence of discretion is attributable in no small
part to the general unsuitability for judicial review of agency decisions to refuse
enforcement.”5 Thus, “the presumption is that judicial review is not available” with
respect to “[r]efusals to take enforcement steps”6 because the decision is “committed to
agency discretion by law” within the meaning of the APA7. The basic rationale
underlying the presumption is that there are no meaningful standards upon which a court
can evaluate the decision of the agency, and the balancing of factors that is needed to
make enforcement decisions are “peculiarly within [the agency’s] expertise.”8 The Court
also noted that, when an agency exercises enforcement discretion, it generally does not
exercise its coercive power over liberty or property rights and, thus, does not infringe on
the type of interests courts are usually called upon to protect.9 The Court has noted that
the decision to exercise enforcement discretion is presumptively unreviewable; the
presumption is rebuttable only in certain limited circumstances.10

Accordingly, should HHS provide an enforcement delay, this decision is presumed to be
within the agency’s discretion and, thus, not reviewable by the courts, absent sufficient
factors to rebut the presumption.11

2 The APA’s provisions for judicial review are contained in 5 USC §§ 701-706. The
exceptions noted in the text are in § 701(a)(1) and (a)(2), respectively.
3 470 US 821 (1985).
4 Id. at 831.
5 Id.
6

Id.
7 Id. at 832.
8 Id.
9 Id. at 833-34.
10 Id. at 832-33.
11 See, e.g., Association of Irritated Residents v. Environmental Protection Agency, 494 F.3d 1027 (D.C.
Cir. 2007) (EPA’s agreements deferring enforcement, but designed to lead to eventual compliance,
constitute enforcement action within agency’s discretion); Cutler v. Hayes, 818 F.2d 879, 893-94 (D.C. Cir.
1987) (Food and Drug Administration (FDA) policy of postponing enforcement of efficacy requirement
(with respect to over-the-counter drugs) until publication of final monograph does not afford basis for
intervention under Chaney); Schering Corp. v. Heckler, 779 F.2d 683 (D.C. Cir. 1985) (settlement
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B. There Is No Basis Here To Rebut The Presumption In Favor Of Agency
Discretion

Chaney and other cases provide guidance as to the very limited circumstances in which
the presumption in favor of agency discretion is rebutted, thus subjecting a non-
enforcement decision to judicial review. None of these circumstances exist here.

The statutory provisions do not limit the discretion of HHS with respect to non-
enforcement. One circumstance in which an agency non-enforcement decision is
reviewable is where the substantive statute “has provided meaningful standards for
defining the limits of [agency] discretion.”12 For example, in Dunlop v. Bachowski,13 the
Supreme Court found that the presumption was rebutted due to specific statutory
standards relating to enforcement. That case involved a suit by a union employee under
the Labor Management Reporting and Disclosure Act (LMRDA), asking the Secretary of
Labor to investigate and file suit to set aside a union election. The Court found that
decision of the Secretary of Labor not to file a suit was reviewable, because the statute
gave specific direction as to enforcement and indicated that the Secretary was to file suit
if certain clearly defined factors were present. Thus, the Secretary’s decision was “not
beyond the judicial capacity to supervise.”14 However, where the statute does not contain
details with respect to the specific enforcement process, the presumption stands.15

There are no specific enforcement criteria with respect to the change in the definition of
small group under the ACA. Rather, enforcement of the definition and the substantive
requirements relating to small group market plans are subject to the same enforcement
provisions that apply generally to the provisions of the PHS Act insurance mandates.16

Thus, as was the case in Chaney, there are no meaningful statutory enforcement standards
to form the basis for judicial review of a decision to delay enforcement of the small group
definitional change.

By providing an enforcement delay, HHS would not be abdicating its statutory
responsibilities. Courts have suggested that “an extreme case, amounting to abdication
of the agency’s statutory responsibilities might warrant judicial examination.”17 “[I]f a

agreement by which FDA bound itself not to prosecute entity for at least 18 months embodies legitimate
exercise of enforcement discretion).
12 Chaney, 470 U.S. at 834.
13 421 US 560 (1975).
14 Id. at 567 n.7; Chaney, 470 U.S. at 833-34.
15 Chaney, 470 U.S. 821 (holding that a decision by FDA not to take enforcement action with respect to
drugs that were used for lethal injection but not approved for such use was not subject to review); Cutler v.
Hayes, 818 F.2d 879 (1987) (“Congress has not given FDA an inflexible mandate to bring enforcement
actions against all violators of the Act”).
16 PHS Act §2791.
17 Cutler, 818 F.2d at 892.
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plaintiff can show that an agency had indisputable proof that the general purpose of the
relevant statute was not being met and nonetheless decided it would do nothing to address
the situation, [the plaintiff] might then plausibly charge that [the agency] had abdicated
its statutory responsibility.”18 Such cases, however, if they exist, are extremely rare.19

A temporary delay such as that contemplated here cannot reasonably be considered to
amount to an abdication of statutory responsibility.20

The presumption in favor of agency non-enforcement discretion does not depend on
the purposes of the underlying law. Chaney and other cases in this area arise because
the plaintiffs claim they are being harmed by an agency decision not to take enforcement
action. In this situation, although a decision by HHS to delay enforcement of the small
group definition would presumably be based on a decision that doing so would further the
purposes of the ACA (see discussion below), it is possible that someone might claim they
are harmed by the delay. For example, small group plans are required to offer essential
health benefits, but large group plans are not. An individual who is in a large group plan
that would, but for a delay, be re-classified as a small group plan, might argue that they
are harmed because the large group plan does not offer all essential health benefits.

The case law provides no support for the proposition that the presumption of agency
discretion and judicial nonreviewability can be overcome in such situations. Indeed, in
the cases that apply the presumption and decline to review the agency decision, the

18 Messier v. US Consumer Product Safety Comm’n, 741 F. Supp. 2d 572, 577 (D. Vt. 2010) (quoting
Riverkeeper, Inc., v. Collins, 359 F.3d 156, 168 (2d Cir. 2004) (internal quotes omitted).
19 In a footnote, in Chaney, the Supreme Court referenced Adams v. Richardson, 480 F.2d 1159 (D.C. Cir.
1973), where, despite a statute that required federal agencies to enforce Title VI of the Civil Rights Act of
1964 (and withhold funding from violative entities), the Department of Health, Education and Welfare had
“’consciously and expressly adopted a general policy’ that is so extreme as to amount to an abdication of its
statutory responsibilities.” 470 U.S. at 833 n.4. Subsequently, in Riverkeeper, 359 F.3d at 170 n.17 the
court made the following comment regarding the Supreme Court’s footnote: “No party has directed us to,
nor can we locate, a decision by a court of appeals that has found, in performing the Chaney analysis, a
federal agency to have abdicated its statutory duties.”
20 See supra at note 10_. Several cases suggest that general statements of enforcement policy or
nonenforcement may be reviewable if expressed as a formal regulation or in the form of a universal policy
statement. See Crowley Caribbean Transport, Inc. v. Pena, 37 F.3d 671, 676-77 (D.C. Cir. 1994) (citing
cases). The bases for reviewability in such cases turn on (1) the idea that, as a general statement, it is more
likely to be a direct interpretation of the commands of the statute rather than a decision made on the basis
of a balancing of factors; and (2) as a pronouncement of a general policy against enforcement, such a
statement “poses special risks that it ‘has consciously and expressly adopted a general policy that is so
extreme as to amount to an abdication of its statutory responsibilities.’” Id. Neither concern would be
applicable here. A decision to delay enforcement of the change in the small group size would not be based
on an interpretation of the statute, but rather on a balancing of a number of factual, policy, and legal
considerations (see discussion in the text, below), which balancing is particularly within the agency’s
expertise and discretion. Further, as a temporary delay or deferral of enforcement, the contemplated
exercise of enforcement discretion does not pose a risk that it represents an abdication of HHS’s statutory
responsibilities. Rather, it is an acknowledgement of HHS’s statutory responsibilities in this particular (and
limited) transitional context.
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underlying statutes often are designed to afford consumer protections and the potential
harm claimed is often substantial. These factors simply are not relevant.

The follow cases, in addition to others cited elsewhere in this memorandum, serve to
illustrate this point:

 Chaney – The Supreme Court declined to review a decision by the FDA not to
take enforcement action with respect to the off-label/unapproved use of
prescription drugs for lethal injection, despite claims from inmates that the drugs
would be harmful because they had not been approved as “safe and effective” and
might not induce the “quick and painless death intended.”

 Sierra Club v. Jackson21 – The Court of Appeals for the DC Circuit declined to
review a decision by the Administrator of the Environmental Protection Agency
(EPA) not to take action with respect to the construction of three proposed
pollution-emitting facilities in Kentucky.

 Riverkeeper – The Court of Appeals for the Second Circuit declined to review the
refusal of the Nuclear Regulatory Commission (NRC) to condition license to
operate nuclear power plants on implementation of a no-fly zone and other safety
features designed to reduce risk of harm from terrorist attacks, despite the “grave
concerns about … safety” raised by the plaintiffs.

 Messier – The district court declined to review the enforcement decisions of the
Consumer Product Safety Commission (CPSC) regarding use of lithium batteries
in laptop computers.

C. An Enforcement Delay With Respect To The Change In Definiton Of Small
Group Is Consistent With The Supreme Court’s Rationale For Establishing
The Presumption

The Supreme Court in Chaney articulated a number of reasons for the presumption in
favor of agency non-enforcement discretion. Thus, the Court noted that “an agency
decision not to enforce often involves a complicated balancing of a number of factors
which are peculiarly within its expertise.”22 Factors that an agency might consider
include not only whether a violation has occurred

“but whether agency resources are best spent on this violation or another,
whether the agency is likely to succeed if it acts, whether the particular
enforcement action requested best fits the agency’s overall policies, and,
indeed, whether the agency has enough resources to undertake the action
at all…. The agency is far better equipped than the courts to deal with the
many variables involved in the proper ordering of its priorities.”23

21 648 F.3d 848 (D.C. Cir. 2011).
22 Chaney, 470 U.S. at 831
23 Id.
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In addition, the Court noted that, when an agency chooses not to act, it does not generally
exercise coercive power.

While it is not necessary under Chaney and its progeny to review the basis of a non-
enforcement decision – indeed, Cheney precludes courts from doing just that, recognizing
that they have no cognizable basis or expertise to do so – we find it helpful here for
illustrative purposes, to consider the factors outlined in Chaney and other decisions in this
particular context. A decision to delay enforcement with respect to the definitional
change in small group is fully consistent with the factors enumerated by the Supreme
Court and followed and elaborated by lower court decisions.

One factor noted by the Supreme Court that goes into an exercise of enforcement
discretion is how to best allocate limited agency resources. There is no doubt that the
ACA was designed to transform the health insurance market, including the individual,
small group and large group markets. The ACA involves a complex set of intertwined
provisions, including:

 A first wave of market reforms that were effective starting six months after
enactment in 2010,

 A second wave of market reforms effective starting in 2014,
 The establishment of health insurance Marketplaces,
 Provisions designed to prevent adverse selection and ensure stable pricing as

Marketplaces and related reforms become effective, and
 A host of related provisions, including fees and taxes relating to health coverage.

In this context, it would clearly be a rational decision for HHS to decide, for example,
that its resources are best spent on ensuring that provisions already in effect are operating
as they should and that the market is adjusting smoothly to those provisions before
enforcing new requirements, particularly when those requirements will involve changes
that could themselves be disruptive if not implemented appropriately.24

An enforcement delay would also be consistent with the agency’s overall policies. As
noted above, the ACA provides for implementation over a period of time. This helps to
ensure an orderly transition to the health care market envisioned under the ACA and to
minimize health insurance market disruptions during the process. With respect to the
change in the definition of small group, the statute provided time for large groups to
become ready for the change, as well as other provisions in the ACA. Thus, for example:

24 See Cutler v. Hays, 818 F.2d 879, 893-94 (D.C. Cir. 1987) (“Particularly as an agency with limited
resources, FDA reasonably may assign enforcement of a statutory requirement designed to prevent
unnecessary consumer expense to a lower priority than that accorded one concerned with identifying and
eliminating threats to life.”)
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 The change in the definition of small group was set to begin in 2016, a full two
years after Marketplaces had been effective, and a full two years after the
employer play or pay penalties would have applied to employers in the 51-100
size range – generally the same employers who will be affected by a change in the
small group definition.

o However, the Treasury Department delayed the employer penalties,
scheduled to be effective starting January 1, 2014, for all employers for
one year (i.e., to 2015),25 and employers within the 50 to 99 size range are
eligible for an additional one-year delay (i.e., until 2016).26

o Thus, although the ACA’s original intent was to allow employers in this
size range the time to adjust to the employer penalty regime before the
change in group size (and the corresponding implications with respect to
additional requirements), that intent could be undermined unless HHS
delays enforcement of the change in the small group size.

 Similarly, although the Small Business Health Options Program (SHOP)
marketplaces were implemented in 2014, they were not implemented as originally
intended – the “employee choice” feature was not effective in federal exchanges
until 2015, and still has not been implemented in some states because of technical
and operational issues.27

o An enforcement delay would allow the SHOP marketplaces to become
more fully operational before having to adjust to more employers.28

The delay described in this memorandum would apply across the board so that groups in
the 51-100 size range would remain classified as large group. Allowing groups the
option to choose to be in the small group could create serious problems of adverse
selection. For example, groups with higher risk employees may believe they are better
off being treated as a small group, thus being part of the small group risk pool and
eligible for adjusted community rating under PHS Act section 2701, while employers
with lower risk employees may wish to remain in the large group market, where
underwriting is available based on the specifics of the group. Such an approach would
have a variety of negative implications due to the adverse selection that would result,
including negative impacts on the risk corridor program. Further, allowing a choice

25 IRS Notice 2013-45, available at http://www.irs.gov/pub/irs-drop/n-13-45.pdf.
26 79 Fed. Reg. 8544, 8574 (Feb. 12, 2014).
27

A list of states in which employee choice will not be available in 2015 has been published by
the Centers for Medicare & Medicaid Services (CMS) and may be found here
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-Insurance-Marketplaces/2015-
Transition-to-Employee-Choice-.html
28 This basis for enforcement discretion is consistent with the case law. See, e.g., Association of Irritated
Residents, 494 F.3d 1027 (court upholds agreements deferring enforcement (and designed to lead to
eventual compliance) as a permissible exercise of agency discretion where agency had determined that
immediate compliance is impossible or impracticable); Reno v. Flores, 507 U.S. 292, 315 (1993) (Court
affirms policy with respect to custody of detained juvenile aliens, noting that it is “reasonable response.to
the difficult problems presented when the INS arrests unaccompanied alien juveniles”).
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would create uncertainty, making it difficult for insurers to adequately price products,
undermining the goal of premium stabilization. The results would lead to greater market
disruption – contrary to the overall goals of the ACA. The contemplated exercise of
enforcement discretion would promote an orderly transition for the group markets to the
new size definitions.

The desire to guard against market disruption and adverse selection is reflected in the
provisions of the ACA itself, e.g., through the risk stabilization programs (reinsurance,
risk adjustment, risk corridor), as well as implementing the HHS regulations. For
example, consistent with the ACA, in order to prevent adverse selection due to the
guaranteed availability requirements, HHS permits insurers to limit guaranteed
availability to an open enrollment period in the individual market, and also to impose
minimum participation and contribution requirements in the small group market (but not
the large group market) outside of an open enrollment period.29 These changes were
designed specifically to limit adverse selection.30 Thus, an enforcement delay as
described here would be consistent with other policies.

The non-enforcement policy also would not be coercive in any way, i.e., it would not
impose any new requirements on affected persons (e.g., employers and insurers). Rather,
it would simply maintain the status quo for the duration of the enforcement delay. By
maintaining the status quo, individuals covered by group health plans would not be
deprived of any rights or benefits that they had previously had. Similarly, the non-
enforcement policy would not impose any new requirements on states and would
preserve the relationship between federal and state regulation of the health insurance
market. The non-enforcement policy would allow states the option of applying the new
definition as scheduled in 2016, or following the federally announced enforcement delay
(thereby continuing to keep all large group market plans as such during the delay).

HHS and the other administrative agencies responsible for ACA enforcement have
already provided a number of other similar enforcement delays and non-enforcement
policies. We can provide additional examples as helpful.

29 45 CFR § 147.104(b).

30
For example, with respect to allowing insurers to impose minimum participation and contribution

requirements in the small group market outside of open enrollment, HHS said the following: “Specifically,
we were concerned that a small employer could take advantage of the continuous open enrollment
opportunity under the proposed rule to wait to purchase a group policy.” 78 Fed Reg at 13415 (Feb. 27,
2013).


