
 

 

 

 

January 28, 2016 

     

Ms. Bernadette B. Wilson 

Acting Executive Officer  

Executive Secretariat 

Equal Employment Opportunity Commission 

U.S. Equal Employment Opportunity Commission 

131 M Street, N.E. 

Washington, DC 20507 

 

Re: Amendments to Regulations Implementing Title II of the Genetic Information 

Nondiscrimination Act of 2008 (RIN 3046-AB02), published in the October 30, 2015, Federal 

Register 

 

Submitted Electronically 

 

Dear Ms. Wilson: 

 

On behalf of the Council for Affordable Health Coverage (CAHC), I would like to thank you for the 

opportunity to comment on the proposed rule (RIN 3046-AB02), which would amend the regulations 

implementing Title II of the Genetic Information Nondiscrimination Act of 2008 (GINA) as they relate to 

employer wellness programs.   

 

CAHC is a broad-based alliance with a singular focus:  bringing down the cost of health care for all 

Americans. Our membership represents a broad range of interests – organizations representing small and 

large employers, manufacturers, retailers, insurers, brokers and agents, patient groups, and physician 

organizations.   

 

We recognize that many factors are driving up health care expenditures, including unhealthy behaviors. 

Smoking, use of alcohol, and over-eating, when coupled with certain genetic predispositions, can increase 

the likelihood that an individual will develop a long list of chronic health conditions, such as heart 

disease, cancer, stroke, obesity and diabetes. This, in turn, increases costs for the health care system as a 

whole. 

 

Many of our members have been long-standing, vocal proponents of wellness programs and advocated for 

the inclusion of Section 2705(j) of the Public Health Service Act, as added by Section 1201 of the Patient 

Protection and Affordable Care Act (PPACA, P.L. No. 111-148). We believe providing rewards to people 

for engaging in healthy behaviors and participating in preventive activities in both the group and 

individual markets can improve outcomes and lower health costs, and should be encouraged, not 

discouraged.  

 

While we appreciate your efforts to provide guidance to employers who offer financial incentives to 

spouses who offer information about current or past health status as part of a wellness program, we are 

concerned that the proposed Equal Employment Opportunity Commission (EEOC) regulations would be 

more complicated and impose much greater restrictions on wellness program designs offered as part of 
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group health plans than the nondiscrimination provisions under the Health Insurance Portability and 

Accountability Act of 1996 (HIPAA) wellness regulations. We are also concerned that the EEOC 

proposed rule would add new burdens on employers in the administration of these programs, which may 

ultimately discourage their adoption.  

 

CAHC’s comments on specific areas of the proposed regulations are below. These comments reflect the 

positions of the Coalition, but may not necessarily reflect the individual views of its members. 

  

Limitations on Incentives 

 

Under the proposed rule, an employer may offer limited incentives for an employee’s spouse to provide 

current or past health status information as part of a wellness program when the spouse participates in the 

employer’s health plan.  

 

The maximum incentive offered to an employee alone cannot exceed 30 percent of the total cost of self-

only coverage. The maximum incentive available to the spouse would then be limited to the difference 

between 30 percent of the total cost of coverage for the plan in which the employee and any dependents 

are enrolled and 30 percent of the total cost of self-only coverage 

 

We are concerned that the proposed rule would require the maximum incentive to be apportioned between 

the employee and his or her spouse. This would require employers to calculate the appropriate incentive 

allocation for employees and spouses and ensure that the total incentive offered does not exceed the 

stipulated threshold. The apportionment provision would add a new burden on employers through an 

added layer of complexity, which does not exist in either the HIPAA wellness regulations or the EEOC 

proposed rule concerning the Americans with Disabilities Act. Moreover, the proposed rule ignores 

practical reality because many employers design wellness programs by providing an equal incentive for 

employees and spouses.  

 

CAHC recommends that the 30 percent incentive be based on the employee’s elected enrollment level, 

such as employee-only, employee plus one, or family – and that the apportionment provision be struck. 

Employers, plans, and issuers should be provided with the flexibility to apportion incentives between 

employees and spouses as long as the apportionment method is reasonable and consistent among all 

employees.  

 

CAHC is also concerned that the EEOC proposed rule would apply the 30 percent cap on both 

participation-based and health contingent programs. This is a key difference from the HIPAA wellness 

regulations, which do not apply incentive limits to participatory wellness programs. 

 

Tobacco-Related Incentives 

 

CAHC seeks clarification concerning the EEOC’s proposed rule with respect to tobacco-related 

incentives. It appears that the EEOC proposed rule does not consider testing for tobacco – either by 

questionnaire or blood tests – to be a “wellness program that requests genetic information and is therefore 

not covered by this proposed rule.”1  

                                                        
1 Genetic Information Nondiscrimination Act of 2008; Proposed Rule, published in the October 30, 2015, Federal Register, 

Page 66858, Footnote 24. 
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Although the EEOC does not expressly address this issue, CAHC believes that the language included in 

this footnote would allow employers to continue to offer a 50 percent incentive of the total cost of 

employee coverage for programs designed to prevent or reduce tobacco use. 

 

CAHC believes that employers and insurers should be provided with significant flexibility to promote 

tobacco-free workforces. Accordingly, CAHC recommends that the EEOC specifically allow for 

incentives of up to 50 percent of the total cost of employee coverage for all programs, including biometric 

screenings or other medical exam testing, designed to prevent or reduce tobacco.  

 

We also urge the EEOC to include in the final rule an acknowledgement of the secretarial discretion 

provided in Section 2705(j)(3)(A) of the Public Health Service Act, as added by Section 1201 of the 

PPACA. Not only did this language raise the allowable value of wellness incentives provided through 

employment-based group health coverage that require satisfaction of a health-related standard from 20 to 

30 percent of the cost of coverage, but it provided discretion to the Secretaries of the Department of 

Labor, Health and Human Services, and the Treasury to increase the reward to up to 50 percent of the cost 

of coverage if they determine that such an increase is appropriate. 

 

Closing 

 

CAHC appreciates your careful consideration of our comments and stands ready to serve as a resource to 

the Commission as it finalizes regulations implementing Title II of GINA as they relate to employer 

wellness programs. Should you have any questions, please do not hesitate to contact me or Michelle 

Stevens at michelle.stevens@cahc.net.  

 

Sincerely, 

 

 

 

Joel White 

President 


